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tomers in the usual course of business and charged it to such pur- 
chasers in their general accounts along with other groceries of every 
character and description ; and that no separate account was kept of 
the sales of the coffee to distinguish them from the sales of any other 
goods sold by them. 

It was held by this court in Vest v. Michie, 31 Gratt. 149, that 
while the fact of notice may be inferred from circumstances as well as 
proved by direct evidence, yet the proof must be such as to affect the 
conscience of the purchaser, and must. be so strong and clear as to fix 
upon him the imputation of mala fides. See also Johnson v. National 
Exchange Bank, 33 Gratt. 473; and Morrison v. Bausemer & Co., 32 
Gratt. 225. The evidence in this case cannot be said to go to that 
extent. There is no proof that Boudar had ever seen the agreement 
between Arbuckle Brothers and Gates & Brown or knew of its condi- 
tions until after their assignment to him, when he received notice some 
days thereafter that Arbuckle Brothers claimed the coffee. 

An effort was made by the appellants to prove by him that even if 
he had never seen the agreement until after the assignment and was 
without knowledge of its provisions, yet that the conditions of the 
agreement were printed at the foot of the invoices, and that he was 
thereby affected with notice of them, but his testimony was that this 
printed matter — to the best of his knowledge and belief — was torn 
off all the invoices before they were turned over to him for entry, and 
there was no evidence that his statement was untrue. 

We are of opinion that the evidence falls short of that clearness 
that would affect the conscience of Boudar, trustee, and fix upon him 
the imputation of mala fides, and that he must be held to be a pur- 
chaser for value without notice. 

The decree of the Chancery Court must be affirmed. 

Affirmed. 



Bull v. Evans and Others.* 

Supreme Court of Appeals : At Wytheville. 

June 9, 1898. 
Absent, Cardwell, J. 

1. Appeal and Error — Statute of limitations — Receipt of petition and record by 
clerk. The statute of limitations prescribing the time within which a writ of 
error or appeal may be awarded or allowed ceases to run when the petition for 

• Reported by M. P. Burks, State Reporter. 
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the writ of error or appeal is presented, and does not begin again to run until 
the petition and record are delivered to the clerk. Bnt this delivery to the 
clerk is the actual receipt of the petition and record by him. The omission 
of the clerk to examine a box containing the papers, or, if he examined it, 
his mistake as to its contents, or failure to discover the papers, cannot change 
the law. Whatever may be the remedy of the party injured against the clerk, 
the statute of limitations begins to run from the actual receipt of the petition 
and record by the clerk. 

Argued at Richmond. Decided at Wytheville. 

Error to a judgment of the Circuit Court of the city of Richmond, 
rendered June 10, 1896, in an action of trespass on the case, wherein 
the plaintiff in error was the plaintiff, and the defendants in error were 
the defendants. Writ of error dismissed. 

The opinion states the case. 

Edmund Waddill, Jr. and J. S. Parrish, for the plaintiff in error. 

B. B. Munford and Charles 8. Stringfellow, for the defendants in 
error. 

Buchanan, J., delivered the opinion of the court. 

Upon the calling of this cause a motion was made to dismiss it upon 
the ground that the bond required had not been executed within the 
time prescribed by law. Sec. 3474 of the Code provides: "No 
process shall issue upon an appeal, writ of error, or supersedeas allowed 
to or from a final judgment, decree or order, if when the record with 
the petition required by section thirty-four hundred and fifty-seven is 
delivered to the clerk of the appellate court, there shall have elapsed 
one year since the date of such final judgment, decree, or order, or 
six months, if the decree appealed from was a decree refusing a bill of 
review to a final decree rendered more than six months prior thereto; 
but the appeal, writ of error, or supersedeas shall be dismissed when- 
ever it appears that one year (or six months in the case of an appeal 
from a decree refusing a bill of review as before provided) has elapsed 
since said date, before the record, with said petition, is delivered to 
such clerk, or before such bond is' given as is required to be given be- 
fore the appeal, writ of error, or supersedeas takes effect: Provided, 
That the time which shall elapse from the presenting the petition for 
an appeal, writ of error, or supersedeas, and the delivery of the record 
with the petition required by law to the clerk of the appellate court as 
aforesaid, shall be excluded from the computation of the said period 
of one year, or of six months, as the case may be." 
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The judgment was rendered on the 10th day of June, 1896. The 
petition for the writ of error and supersedeas was presented to one of 
the judges of this court on the 10th day of June, 1897, the last day 
upon which it could be presented, and the writ awarded on that day. 
On the 17th day of the same month the record and petition were re- 
ceived by the clerk of this court, as is shown by his endorsement 
thereon in these words: "Received by me, June 17th, 1897, in box 
with case of Hqfner v. C. & 0. Railway Go. , but I did not know the 
petition and record in this case were in the box until the 18th of June, 
1897." On the last named day the bond required was executed. It 
is clear that the execution of the bond was too late if the record and 
petition be considered as delivered to the clerk on the 17th day of June, 
the time when he actually received them; but it is contended that there 
was no delivery in contemplation of law until the next day, when the 
clerk ascertained for the first time that they were in the box of papers 
received by him the day before. Whether the clerk knew that the 
box received by him contained the petition and record in this case as 
well as the petition and record in the case of Hafner v. C. & 0. Rail- 
way Co. cannot, we apprehend, affect the question. The delivery con- 
templated by the statute was actual delivery — the placing of the papers 
in the actual possession of the clerk. His omission to examine, or his 
mistake, if he did examine the contents of the box to see what records 
were in it, could not alter the fact that the papers had been actually 
placed in his hands — had been actually delivered to him. He was 
bound to receive them, and when delivered to him the statute again 
commenced to run. The mistakes or omissions of the clerk could not 
change the law. If the plaintiff had enquired of the clerk on the 
17th day of June, after the petition and record had been delivered to 
him, and the clerk had informed him that they had not been received, 
and by reason thereof he had been prevented from executing the bond 
and lost his right of appeal, he might have had a cause of action against 
the clerk, but it would not have prevented the statute from running. 

The statute of limitations in such cases is imperative. The appel- 
lant or plaintiff in error must execute the bond within the time fixed 
by law. If he does not, the appellate court, however much it might de- 
sire to do so, cannot relieve him from the effect of misfortune, accident, 
or mistake. As was said by Judge Staples in delivering the opinion of 
the court in the case of Page v. Fieklin, 76 Va. 292, 297-8: "The 
limitations to appeals and writs of error is subject to but few exceptions, 
for reasons, no doubt, founded upon a sound public policy. No sug- 
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gestion of hardship, surprise, or accident can avail in the least in de- 
feating or suspending this limitation. If the party does not give the 
bond within the two years, whether he be in default two months or two 
days, the result must be the same. There is no hardship in this, for 
the appellant has two whole years in which to make his application. 
After delaying it one year and eleven months, he has no just cause to 
complain of want of time or to attribute to surprise or accident that 
which is due to his own negligence." Otterbaek v. Alex. & Fred. B. 
Co., 26 Gratt. 940; Yarbrough v. Deshazo, 7 Gratt. 374. 

Since the bond required was not executed within the time prescribed 
by the statute, it follows as a necessary consequence that the motion to 
dism.'ss must be sustained and the writ be dismissed. Dismissed. 



Brown v. Christian, Clerk. 

Supreme Court of Appeals : At Wytheville. 

July 7, 1898 

Delinquent Lands — Act approved February 11, 1898 — Penalty. Under the Act 
approved February 11, 1898, the applicant who files an application to pur- 
chase delinquent lands becomes entitled to the $5 penalty as soon as his ap- 
plication is filed, whether the notice prescribed by the act has beeD served 
on the owner or not. 

Harrison, J., delivered the opinion of the court. 

This petition for a viandamw involves a construction of an act of 
the legislature approved February 11, 1898, in relation to delinquent 
lands purchased in the name of the Auditor. 

After setting forth the mode of procedure; what the application to 
purchase delinquent land must contain; how, when, and upon whom 
copies of the application must be served, the act proceeds as follows: 

" If no person who has a right to redeem at the time of the service of the 
copies, or of the completion of the order of publication as aforesaid, appear within 
four months after such copies have been served as aforesaid, or within four months 
after the completion of the order of publication, when there is a publication, 
and redeem said real estate by paying to the clerk of the County or Corporation 
Court all of the taxes, penalties and costs therewith connected, as well as all fees 
and costs attending the proceeding under this section, including a penalty of five 
dollars which shall be paid to the applicant, then the person who made the appli- 
cation shall have a right to purchase the real estate within five days from the 
expiration of the four months as aforesaid, by paying to the clerk all taxes, pen- 
alties, fees and costs." 



